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which no more than 10 percent of it -- so, a maximum
number -- self help. And then the remainder of the

40 percent would incorporate additional opportunity

for a combination of self help within there. Is
that -- is that --

COUNCILMEMBER JOHNSON: No, that's -- basically because
it's worded in -- to state that there's a minimum of

60 percent, it's conceivable that if you build the
units, you would not have any remainder. It would
just be at the full amount being provided underneath
the affordable housing units which would be
single-family dwellings for sale.

So, if -- take, for example, if you have 100
units. If you put all of them in, you would still
meet your requirement of the minimum of 60 percent.
So, you've got that. So, you build 90 of those
single-family homes, make them available for sale
and 10 units for self help; and you've satisfied the
requirement. Therefore, there's no remainder.

So, it's not a 60/40 guarantee. All it is is
there's the minimum regquirement -- if you, for
example, only made 75 units, though, and then
another 10, that would leave 15 units that would
fall into this other category; but there's no

guarantee that there will be any remainder. That's
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my point.

CHAIR NISHIKI: For rental.

COUNCILMEMBER JOHNSON: That's right.

CHAIR NISHIKI: That's right.

COUNCILMEMBER KANE: Okay. Thank you.

CHAIR NISHIKI: That's right. And if you don't like that,
then come up with what you want; and then majority
rules, just simple as that.

COUNCILMEMBER KANE: Did you just say that, Mr. Chairman?
Mark Adams get that.

CHAIR NISHIKI: Well, right now I'm just giving you an
opportunity to, you know, understand exactly what is
being referenced here. And, of course, that 40
percent, there is a flexibility for the developer to
decide it is what it is, okay?

So, now, if you really want to set policy for
100 percent of what you want to see put there, then
so state it. That's all.

COUNCILMEMBER MATECO: Chairman.

CHAIR NISHIKI: Mr. Mateo, go ahead.

COUNCILMEMBER MATEO: It would -- a comment. We would be
able to get away from all these formulas and all
these calculations based on percentage if we would
simply indicate 100 percent affordable housing which

would be inclusive of single family and your
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multi-family components for sale.

CHAIR NISHIKI: Come again? I know I'm getting tired. I
know. I know. I know. But go ahead. I want to
hear this.

COUNCILMEMBER MATEO: My comment was --

CHAIR NISHIKI: Yeah.

COUNCILMEMBER MATEO: -- instead of having to deal with
these various percentage rates and what -- what
percent will be self help and what percent will be
rental units, we should just look at 100 percent
affordable units that will be inclusive of the
single-family dwellings as well as the multi-family
units for sale.

CHAIR NISHIKI: That achieves what, for sale or for rent?

COUNCILMEMBER MATEO: It would take -- take out the rental
component.

CHATIR NISHIKI: Okay. That's what I needed to hear.

COUNCILMEMBER JOHNSON: Mr. Chair.

CHAIR NISHIKI: Jo Anne, go ahead.

COUNCILMEMBER JOHNSON: I have a problem with that
inasmuch as, if it's worded in that way, then what's
going to end up happening is you could have all
multi-family and no single family, if it's worded in
such a way that that flexibility -- you know, so,

it's better if we just spell out what we want with
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the different percentages and go for it.

The problem we're having right now is we are
trying to draft policy which should really be done
in Mr. Pontanilla's, you know, Housing -- Housing
and Human Concerns Committee. We're trying to
respond to something which I think is really
important and I'm glad we're doing it but I think
that whatever we do, keep in mind, it's going to be
setting some kind of precedent as to how we want to
move forward as a -- whether it's a committee or a
Council. We're really trying to look at what we
want.

And I -- I like the direction that
Mr. Pontanilla's going in, and I would just say
let's just deal with percentages. And if that
doesn't work, include some wording up in the front
part where it says "No County agency shall amend
this condition® and put in except by returning --
you know, like, except for the applicant returning
to the County Council or say except by amendment of
the County Council.

And then that way, if there's something we
don't like in it, then that way, we can change it at
a later time; but, you know, to me, I think that

I -- for me personally I like the percentages
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CHAIR

because then that way you're having a mix.

That goes directly to the point of what's in
the Kihei Community Plan, and that's what I keep
going back to because that's the only directive I
have from that community. And if we're going to try
and keep on track and keep with the County policy of
following the community plans, then that's what it
says. So, I'm just going back to the way I read it.
NISHIKI: Yeah. And you're right. I'm trying to
keep the Committee understanding that what we're
doing may take a long time because this is kind of a
pioneering step today. I want to tell you
something. It's about time that this Council set

policy, Jo Anne.

COUNCILMEMBER JOHNSON: I'm not disagreeing.

CHATIR

NISHIKI: So, let's not run away from that, okay?

COUNCILMEMBER JOHNSON: I'm not running away.

CHAIR

NISHIKI: So, I don't want to go into

Mr. Pontanilla's Committee right now for this
project. I think that I want to set the policy --
no, I don't -- I don't -- I want you guys to work
together, all of us, and set this policy. That's
what I want, okay? So, I'm not going to let you run

away from it.

COUNCILMEMBER JOHNSON: No, and --
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CHATIR NISHTIKI: And however we deal with it, that's the
way we're going to deal with it.

COUNCILMEMBER JOHNSON: Mr. --

CHATR NISHIKI: By five votes and let's move.

COUNCILMEMBER JOHNSON: Mr. Chair, I think that -- that's
not my point at all.

CHATR NISHIKI: Okay.

COUNCILMEMBER JOHNSON: We're just -- I'm trying to point
out that what we're doing -- that's why we're having
such difficulty doing this.

CHAIR NISHIKI: Uh-huh.

COUNCILMEMBER JOHNSON: Because it is very, very
important. And while it would have been really good
to have had this conversation in Mr. Pontanilla's
Committee, we're here now; and we're dealing with
it.

But I want to illustrate the difficulty and
why we're having it but also keep in mind that the
community has also set policy for us within their
community plan. And so, we should try to keep as
close to that as we can and respect the wishes of
the community.

CHAIR NISHIKI: Okay. And -- and I think we've given
enough time -- you've had the developer here.

You've had a lot of discussion. You've had Alice
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here. You've heard the legal. We started with a
product earlier. We've got it down to this point
now. 2And I think it's time for this Council to set
policy and move tonight on this issue and clean up
the rest of the language here.

So, if you are all ready, the Chair is ready,
okay? So, what now we have on the table is what you

see in front of you. Joe's 50 percent --

Huh-uh.

CHAIR NISHIKI: -- of the affordable housing units shall

be single-family dwellings for sale. Then on top of
that he added another 10 percent for self-help
housing which would raise the bar for single family
to be 60 percent of which 10 percent would be self
help.

And the remainder of the 40 percent of -- the
remainder of the affordable housing units shall be
multi-family for sale, multi-family for rent,
single-family dwellings for rent or a combination
thereof; and that's not changed right now.

So, 1f there are you -- any of you that want
to make any changes in set percentages, this is the
time.

Dain?

COUNCILMEMBER KANE: I have no objections with the first
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sentence or first paragraph. I have no objections
with the second paragraph. I have no objections
with the third paragraph with the change from

development phase to SMA application.

CHAIR NISHIKI: Okay.

COUNCILMEMBER KANE: I think we need to work on the fourth

paragraph just so we can hammer it down. And I --
and I think Member Johnson -- maybe we can get
through the next one. Member Pontanilla has
something there. Member Johnson made a proposal
that is different from that one. Maybe we can get
through that one. And I have no objections to the
final paragraph.

And I hope that we can process of elimination
what we consensus to; and then the ones that we need
work on, we can just hone in on that, finish it up
and then we can move on. And that's my

recommendation for our proceeding, Mr. Chair.

CHAIR NISHIKI: Okay. Any other discussion? Jo Anne-?

COUNCILMEMBER JOHNSON: My recommendation would be to just

put in strict percentages then and just say -- that
instead of saying the minimum, just say 10 percent
of the affordable housing units shall be in the form
of lots provided for self-help housing. 50 percent

of the affordable housing units shall be
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single-family dwellings for sale.

The remainder of -- the 40 percent of the
remaining affordable housing units shall be
multi-family units for sale, multi-family units for
rent, single-family dwellings for rent. And I would
add another category to say or land provided for any
of the above or for any of the previous categories
or a combination thereof. And then that way, it
would just spell out all those percentages.

CHAIR NISHIKI: Comments? So, the --

VICE-CHAIR HOKAMA: Chairman.

CHAIR NISHIKI: Oh. Riki, go ahead.

VICE-CHAIR HOKAMA: If the members want -- would like to
deal with the numbers, then I think it will still
accomplish the same intent of either Ms. Pont --

Ms. Johnson or Mr. Pontanilla by just saying upfront
straight -- we'll just set the first number

straight 60 percent of the affordable units shall be
single-family dwellings of which not more than 10
percent shall be -- I guess, as Ms. Lee said, full
lots shall be for self-help programs, period.

COUNCILMEMBER KANE: Mr. Chair?

CHAIR NISHIKI: Yeah.

COUNCILMEMBER KANE: I agree with that because when the

applicant goes in for SMA application, I think it's
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going to be the Planning Commission along with the
Planning Department, based on the application, will
be able to provide -- with the flexibility that was
just said in that statement would be able to work in
what's going to work based on the community plan
because Planning Department already does go off of
community plan.

And so, they can look at the combination also
making sure that the single family is incorporated
as well as the combination of the other things which
the community plan, as Member Johnson read earlier,
calls in to having these -- these available options
there. And that based on the project or the
application coming in for the SMA, it will provide
for that flexibility.

So, I would concur with Mr. Hokama's request.

CHAIR NISHIKI: Okay. Any other comments?

VICE-CHATR HOKAMA: And, again, members, since Ms. Johnson

whispered it, you know, it -- we would -- we may not
be doing what we -- we were saying. I am saying
straight up 60 percent. I'm not saying a minimum.

I'm just saying 60 percent of the total affordable
units shall be single-family dwellings. That means

the remainder is 40 percent.

COUNCILMEMBER JOHNSON: I have no problem with that,
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Mr. Chair.

VICE-CHAIR HOKAMA: Mr. Pontanilla, any concerns?

COUNCILMEMBER PONTANILLA: No, no concerns. We can move
forward with that. Thank you.

VICE-CHAIR HOKAMA: Thank you.

CHATR NISHIKI: Anyone else? Dain?

COUNCILMEMBER KANE: And just -- so, just for clarity, the
other 40 percent would incorporate single family,
multi-family rentals, sale as well as self help?

VICE-CHAIR HOKAMA: Correct.

MR. FOLEY: No breakdown in that.

CHAIR NISHIKI: There's no percentage breakdown.

VICE-CHAIR HOKAMA: No.

CHAIR NISHIKI: Any other discussion in this area?

Jo Anne?

COUNCILMEMBER JOHNSON: What about land made available to
a nonprofit or would that be considered within the
self-help housing? Because that's really not
defined asg self help, though, is it, when you're
looking at Lokahi Pacific or you're looking at Hale
Mahaolu?

So, I -- I just think that if there's
something that could be inserted in that area to at
least give them credit as they provided land, that

would be really important because as we were
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speaking about earlier, they -- they really don't
want to do necessarily rental projects or
single-family rental dwellings; but like Ka Hale A
Ke Ola, Hale Mahaolu, all those programs, if they
made the land available, I still think that would
meet the purpose and intent.

So, if there's anyone that has any
suggestions on how we could accomplish that. Alice,

do you have anything in that regard?

VICE-CHATR HOKAMA: Chairman. Mr. Chairman.
CHAIR NISHIKI: Riki?

VICE-CHATIR HOKAMA: Without getting so specific not to

have some flexibility, I think when we deal with the
housing agreement -- unilateral agreement that must
be -- a portion that must be filed with the Bureau
and a copy sent to the (inaudible) approval of
this -- a proposed ordinance, that in that agreement
it can spell out the details more specifically on
how he wants to get compliance but allow the
flexibility that still must go through Planning
Department, Housing Department.

I believe even in this co -- chapter of the
Code, Public Works has the ability to provide
comment on whether or not compliance is accomplished

by the proposal.
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So, I would ask that we would leave the
language as is. We're very clear. The Committee
report can also state again the clear and specific
intent of this Committee and allow the applicant to
work with the departments upon the specific language
in a unilateral agreement as it re -- specific
regards to the housing condition and full
compliance.

And that, I think, can then also take into
account Ms. Johnson's concern to allow other
nonprofit entities such as a Hale Mahaolu to
consider as a option to provide affordable housing

in another manner.

CHAIR NISHIKI: Okay. Alice, let me ask you a question.
You know when we so -- say self help, if we were to
add in lots-only sales, is that different from self
help, to allow just the developer flexibility to
sell lots only?

MS. LEE: Yes.

CHAIR NISHIKI: Okay. Then the Chair would ask that we

add in lots only as part of the 40 percent. And
you're going to give a developer that discretion
that we allow that also be included, if there are no

objections.

COUNCIL MEMBERS VOICED NO OBJECTIONS.
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CHAIR

NISHIKI: Anything else in paragraph four that the

Committee thinks is necessary?

COUNCILMEMBER KANE: Mr. Chair.

CHAIR

NISHIKI: Yeah, go ahead.

COUNCILMEMBER KANE: I don't know if it's this port --

CHAIR

part or you're going to take it up after -- it might
be tied into this part.

The consistency with the Code, that language,
that's something that is in this paragraph or is it
going to tie into whatever this whole idea is? I
don't know if your staff has incorporated the
language that Mr. Moto was proposing during the
break.

And, again, if it's not in this part,

Mr. Chair, we can pass it and come back to that at
the end because then it's just consistently with the
Code.

NISHIKI: All right. Staff, any comments in regards
to Dain's concern about consistent in the Code and
perhaps where we need to put that in? Or Mr. Moto.

And --

MR. MOTO: Mr. Chairman.

CHAIR

NISHIKI: Go ahead.

MR. MOTO: During the last recess, in order to address a

point that was raised earlier in this meeting when
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Director Alice Lee said that the language in the
last paragraph didn't quite sound -- didn't quite
track what she remembered, what we did was -- and if
vou will look to the screen on the wall, you will
see that we have revised the wording there. The
bold language is the new language; brackets,
deletions.

Basically what we tried to do was to track
the wording of Section 2.94.060 which is that
section that deals with other terms and conditions;
and it's the chapter dealing with affordable housing
for hotel-related developments.

As -- as the revised version states, it
directs and authorizes the Department -- Department
of Public Works, which has power over building
permits, and the Department of Housing and Human
Concerns to impose such terms and conditions as are
necessary to ensure that the affordable housing
units be maintained as affordable housing units and
not converted to another use. The -- the format,
the language that you see there, mimics the language

that you find in the County code.

COUNCILMEMBER KANE: Thank yvou, Chailr. That addresses my

gquestion.

CHAIR NISHIKI: Okay.
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VICE-CHAIR HOKAMA: Chairman.
CHAIR NISHIKI: Riki, go ahead.

VICE-CHAIR HOKAMA: Again, another way to address, as I

understand it, a concern to try and maintain an
inventory of affordable housing units -- and for
some you may consider this like a punishment or
penalization; but depending upon what you agree on a
buy-back program should a occupant for very good
reasons not be able to continue the term of the
10-year current proposal, then you would say that he
could re -- get a "X" percentage return of his
investment plus whatever permanent improvements he
can verify by receipts.

In the past the ten years has been the -- the
number; but I would say really, to me, it doesn't
have any magic. So, you could actually consider
expanding that 10 years to a longer period, whether
it be 15 years, 20 years, whereby should the
applicant need to -- the occupant needs to sell --
even with the increased value that he can get on his
resale, the new applicant -- gualified applicant to
qualify for that now available housing unit will
still more than likely be affordable.

So, I just present that to you that -- again,

it's another way to see how to continue to have an
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affordable housing inventory in a program that is
geared for affordable housing.

Because I would assume, Chairman, that as the
applicant works in a specific housing proposal, that
he's going to need to run through Human Concerns and
Planning, if you're following 2.94, that that is one
way to accomplish it, change the term of the
occupancy to a longer -- to a longer span of years
but still allow him a reasonable return of his
investment.

CHATR NISHIKI: And -- and, Committee members, I don't
know if in here we've addressed how should a
developer select long-term units for rent or
single-family units for rent, how we keep this in
perpetuity. And so, that's something that hopefully
we can arrive at language for, okay?

COUNCILMEMBER KANE: (Inaudible) rental component --

CHAIR NISHIKI: Yeah.

COUNCILMEMBER KANE: -- in perpetuity type of thing?

CHAIR NISHIKI: Yeah, I don't know how we would do that in
the language.

VICE-CHAIR HOKAMA: Chairman, can I ask Ms. Lee a
question?

CHAIR NISHIKI: Go ahead.

VICE~CHAIR HOKAMA: That might help us. I believe you

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090



PLU 3/15/04 186

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

used one example of that 700 and -- so many dollars
per month, I guess, was at the 70 percent?

MS. LEE: Yes.

VICE-CHATR HOKAMA: Would they more than likely qualify
under a rental program for Section 8 sup --
assistance?

MS. LEE: No.

VICE-CHAIR HOKAMA: No.

MS. LEE: Not initially. We start at 50 percent.

VICE-CHAIR HOKAMA: No. And I just bring up the
qualification of Section 8 because if they use
Section 8 money, then my next question is because of
government funds, can you restrict then who
qualifies to go in the program?

Because I believe all of us would like to
address the Maui resident first, Chairman. That is
our concern, our own people. And if we -- you know
what I mean, are we self defeating our goal to
address our Maui -- our Maui residents first and are
we setting ourselves for some degree of
disappointment because now we cannot accomplish that
task -~ that target group that we really want --

CHAIR NISHIKI: Uh-huh.

VICE-CHAIR HOKAMA: ~- to have the benefit.

CHAIR NISHIKI: Yeah. And as I've thought through this,
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all I think about is -- and, like I said, think
about it. Personally I -- when I think about this,
then I believe that the fee of these properties
should be turned over to the County. At least, that
way, we have the ownership and somewhat control on
the direction in keeping this in perpetuity.

After all, this is part of the affordable
housing package that we formed for or to address the
concern that we know falls in these income groups.
And if we don't take the fee of this property -- and
like I said, I'm sure you may have questions about
it; but shouldn't the -- shouldn't this be the
policy?

I don't -- I don't really know; but I think
that when I look at the past, unless we take control
and own this property, then we can lose it. And I
don't know if there are safeguards to addressing
that concern.

Jo Anne, go ahead. It's 9:00 o'clock, you

know.

COUNCILMEMBER JOHNSON: One of the things that you can do

instead of just owning the property outright in fee
would be to file an easement in favor of the County
so that it's deed restricted. You can do that in

perpetuity; and basically, then, the deed
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restriction will run with the land.

So, you don't have to own it; but you just
have to be assured that it has to be kept affordable
in perpetuity. And one of the ways you can
accomplish that -- and Mr. Moto knows more than I
do -- but would be through the recordation and maybe
the unilateral agreement, whatever it is. But you
don't have to necessarily own it in order to

accomplish that goal.

CHAIR NISHIKI: Okay. We hit that wishing hour of

9:00 o'clock. We've got some good news. The Budget
Chairman said that he can give us 3:30 tomorrow as a
starting time to continue on this; and so, I thank
you, Riki.

And I really thank the members of this
Committee tonight. I think we plowed through some
real important policy decisions and -- go ahead,

Dain, before I recess.

COUNCILMEMBER KANE: No, I was going to ask you if we can

just hang in for a little while more and just finish
up this last paragraph where, you know, Member
Johnson is proposing something that's different from
Member Pontanilla; but if we just do that one more,
then it looks like we're pretty much through this

whole thing right here and we can move on. So, I'm
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CHAIR

just asking the Chair for his indulgence in --

NISHIKI: Which area is this now?

COUNCILMEMBER KANE: This is the fifth paragraph. Member

CHATIR

Pontanilla's is minimum 50 percent shall be provided
within the Kihei-Makena Community Plan area, and
Member Johnson has that 50 percent would be in the
area of being zoned and the other balance being in
the community plan area. So, Member Johnson's one
is 100 percent in Kihei-Makena area, half of it
being inside the zoning application area.

And so, if we can make a decision on these
proposals ndw, that would be great; and that way,

tomorrow we can move on to the next topic which I'm

sure is --
NISHIKI: Yeah, I -- you know what? And I -- and
I -- the reason why I stopped there is because I

expect a lot of discussion on this, Mr. Kane.
That's all. And so, that's the reason why I wanted
to stop right there, okay?

So, if there are no objections, the Committee

is in recess until 3:30 tomorrow. (Gavel.) Oh, and
you know what? Remove your papers -- I know I've
got the most to do but -- because Budget is tomorrow

morning at 9:00.

RECESS: 9:05 p.m.
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true and correct transcript of the proceedings had
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